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The Interstate Commerce Commission: A Half- 
Century of Public Service 


Hon. Cuypp B. ArrcHison, 
Member, Interstate Commerce Commission. 


Remarks on Occasion of the Observance of the Fiftieth Anniversary of the Interstate 
Commerce Commission by the Traffic Club of Chicago at a Luncheon Meeting at 
the Palmer House on April 29, 1937. 


T IS noteworthy when any governmental agency completes a half- 

century of public service; but this semi-centennial is unique. The 
Interstate Commerce Commission is the oldest regulatory body with 
special jurisdiction of any nation. It administers an act which when 
enacted was regarded as experimental, and marked the entry of the 
Federal government upon a wide scale undertaking where previously it 
had done nothing. The scheme of Commission regulation involved many 
questions of statecraft and constitutional soundness which were then 
doubtful in the extreme. 

After fifty years, in which the scope and the details of the act have 
been undergoing constant and searching legislative scrutiny and repeated 
amendment of amplification, the general scheme of the act is now sub- 
stantially that which its drafters conceived. Although the scheme was a 
daring experiment in jurisprudence, its essentials, the fixation of legis- 
lative standards, and the delegation of responsibility for ascertainment 
of facts to which the standards applied, and the general duty of adminis- 
tering the act to an independent, non-partisan, continuing board, have 
become accepted as the normal method when there are involved problems 
of complex character dependent upon intricate and changing states of 
fact which are intimately connected with the social and economic life of 
the nation. 

The Commission, throughout its existence, because of the nature of 
its problems, has continuously been under public scrutiny and has had 
intimate contact with each of the three departments of government. The 
public has always been vocal. Yet, while sectional interests and personal 
ambitions have colored criticism, the issues have not been obscured by 
partisanship. The same public has always demanded competency and 
efficiency and has overlooked errors of judgment in consideration of 
disinterestedness, hard labor, and fearlessness and sincerity in the ad- 
ministration of the policies of Congress. 

The same treatment has been accorded by the three departments of 
government, the President, in his control of appointments and re 
appointments, and in his control over the budget; the judiciary, through 
its review of the orders of the Commission—and more than three hundred 
of them have gone to the Supreme Court—and in the delimitation of 
standards of procedure and substantive law which accord with due pro- 
cess, and the Congress, through its processes of inquisitorial and cor- 
rective nature, for the administration of which the Commission is its 
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agent, through its control over the language of the acts and its ultimate 
control of the purse—these all have made the Commission a body which 
in fact is subject to the continuous interplay of a system of checks and 
balances. 

Because of the requirements of the act and from motives of policy 
when the law is silent, the work of the Commission is done in the open 
to an extent which is a departure from the administrative practice in 
other lands and this practice more and more is becoming the expected or 
demanded standard in this country. The Commission normally acts only 
after a public hearing of all concerned, and gives its reasons for its 
actions. Demonstrably this has increased the degree of confidence of the 
courts in the general soundness of the administrative scheme and of the 
weight to be accorded determinations of the Commission. This con- 
fidence has generally been evidenced for like reasons by the other depart- 
ments of the government and by the public. If the Commission had 
followed a contrary course, it would probably not have come to fifty 


No body of men with responsibilities which so directly touch the 
interests so large and contrary could escape severe criticism, and in the 
evolution of our economic and social system, with our changing ideas 
of governmental framework and functioning, many attempts have been 
made to control the system, or to change its fundamentals. There have 
been many occasions or periods which seem, in retrospect, to have been 
critical. Without glossing over or minimizing mistakes which may have 
been made in other respects, the outcome of each of these critical situa- 
tions has been of tremendous import, not alone to the Commission, but 
as a factor in our national jurisprudence. To the courage and states- 
manship displayed by those who, whether in or out of the Commission, 
guided or forced the way through these menaces, we accord our respect. 

The wisdom and fairness of Cooley started the Commission upon its 
way, and the Commission had to blaze its own path. He and his col- 
leagues inspired a respect which persisted even after the act had become 
riddled by judicial construction. He inspired his colleagues and the 
staff with a spirit and tradition which has been priceless, and that spirit 
and tradition have continued until this day. The liberal practice of the 
Commission reflects his progressive views as a scholar in the law. What 
the history of the Commission would have been had Grover Cleveland 
chosen for the initial membership a body of policy-serving partisans or 
political lame ducks we can fairly well surmise. Not alone did the 
tradition of the first Commission inspire its successors in membership 
and personnel, but it formed a standard and ideal for future appoint- 
ments, from which the lapses have been inconsiderable. 

Then, too, the experiment would have been futile but for the rea- 
sonably prompt correction of some of the initial legislative mistakes, 
such as the clumsy and ineffective method of requiring enforcement of 
the Commission’s orders, and the rectification of the omission to give 
rate-making power. If the Commission had remained under the Depart- 
ment of the Interior, and had been compelled to report to the Congress 
through the Secretary of that department and had continued to be 
dependent upon him for such daily details as office-space, a. wiiglly 
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different turn to its manner of functioning might have resulted. The 
Commission was given its nominal independent status, after an experi- 
ence of two years, upon the successive recommendations of a Democratic 
and a Republican secretary, concurred in by the Commission, and with 
the approval of both the Congress and the President. 

Much must be said for the dignified, yet effective conduct of the 
business left to the Commission during the period when adverse decisions 
of the courts had left it seeming powerless, until the times changed and 
the act was revivified and strengthened. While it has not been the 
policy of the Commission to campaign or to propagandize, the effective 
manner in which the issue at this critical time was taken to the people 
by Knapp, Prouty, and Clements and their associates had a more far- 
reaching effect upon the governmental institutions than they could have 
thought would have resulted from their labors. It was fortunate that 
the revived law was given to a strong Commission for administration, 
and that besides the three just mentioned there were also Lane, with his 
imagination and dramatic sense; Harlan, grounded in the traditions of 
the law by his father, the Justice; Clark, whose knowledge of the 
technique of carrier operation was unexcelled; McChord, a veteran of 
state administration, and Meyer, a researcher and historian, a perennial 
student and a scholar in economics. With such a personnel, there is 
little wonder that the new act was well administered, and that the body 
commanded public respect and won public confidence. But all this 
might have come to naught if the Supreme Court had adopted a narrow 
view of the Commission’s responsibilities. If the decisions in the early 
cases after the Hepburn Act had been illiberal, or if the Commerce Court 
had become virtually an administrative court of appeals, effective admin- 
istration of the act by the Commission would have become impossible. 

The Commission might have been wrecked during the Federal con- 
trol period, but instead came out a stronger body than before. That 
period was one of effacement for the Commission. Like good soldiers in 
time of war, its members carried on at such tasks as were assigned by the 
Congress or by the Commander-in-Chief. When emergence from federal 
control became an imminent certainty, the suggestions of the Commission 
as to the essentials of a sound legislative policy, bearing in mind the ex- 
periences of the war, were largely embodied in the Transportation Act 
of 1920. Where Congress went beyond those recommendations and 
adopted features of some of the numerous and conflicting schemes pre- 
sented to it, the general soundness of the Commission’s moderate and 
logical proposals was so well shown that amendments were adopted to 
bring the act back in line. 

Of course, it is impossible even to list in briefest forms the crises 
which have been passed, or to let imagination rove to come to any con- 
clusion as to what might have happened if things were not as they 
oceurred. There were many other critical stages in the Commission’s 
history. It once appeared that notice was being served upon the com- 
missioners that continuity of service was to depend upon whether their 
votes were cast one way or another, rather than upon whether their col- 
lective decisions were reached fearlessly and upon adequate facts. 
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It may be permitted to one who has seen much of the Commission 
for more than thirty years to evaluate some of the other considerations 
which have made it the institution it is. Throughout the organization, 
from the beginning, there has been and is a strong corporate spirit. There 
have been individualists and those who desired to stand out from their 
fellows, but solidarity in action and collective responsibility has been the 
rule. For many years the chairman of the Commission, in his rotative 
service period, has been primus inter pares, first among equals. There 
has been a marked absence of cliques among the membership. The 
Commissioners have been friends and have respected each other. The 
form of organization and the variety of the Commission’s work, coupled 
with the system of occasional change of membership of divisions of the 
Commission and the frequent substitution of commissioners when tem- 
porary vacancies or absences occur, has made for a collective responsi- 
bility and a general knowledge of the whole business being done, which 
the provisions of law for rehearings by the entire body emphasizes. 
Partisanship has been and is wholly absent. No one can point to a vote 
of the Commission in which the division has been along partisan lines. 
The Commission has maintained a high sense of responsibility to Congress 
for the enforcement of laws enacted under the power delegated to the 
Congress in the commerce clause, even when, as in the cases under the 
Hoch-Smith resolution, the recapture and aspects of the consolidation 
features of the Transportation Act, and in the ascertainment of the 
tedious and expensive detail required in the valuation act, the policy of 
Congress was deemed to be unwise and the Commission had so reported. 
That the Commission has no policy to enforce but the law as given it 
isa basic and controlling principle. Indeed, in more than one case, the 
Commission has been found by the Supreme Court to have been overly 
zalous in its endeavor to give effect to a policy which it deemed to have 
been written into laws which had been given to it for administration. 

For the many expressions of confidence and encouragement which 
the Commission has received, both upon the occasion of its semi-centen- 
nial and even more through the past years, and particularly in times 
of stress and trial, we are humbly grateful. They compel even greater ef- 
forts upon our part to measure up to our responsibilities and opportuni- 
ties. What the future may bring to the Commission will depend, 
naturally, upon what the law may assign to it as to its duties and status. 
But whatever may be its sphere, the men who comprise the tribunal will 
need and expect a continuation of the same character of constructive 
criticism and, if merited, of publie confidence and support which has 
been accorded in the past. 





If you haven’t already done so, won’t you please send in your contribution to the 
Cooley Bust Fund? 





In The Halls of Congress 
Transportation Legislation Pending in 75th Congress 
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Air Mail Functions, Transfer to 
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Air Transportation—Regulation of 
Air Safety Bill 
Bankruptcy Act, Sec. 77—Amend- 
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Blind Persons, Transportation Of. 
— Signals—Installation and In- 
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Bridees and Tracks—Inspection Ot 


Carriers’ Taxing Act—New. 

Employers’ Liability Act—Amend- 
ment Of. 

Excess Crews On Trains. 

Fuel Oil—Tax On. 
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Motor Carrier Act, 1935, Amend- 
ments. 

Motor Vehicles—Operations In In- 
terstate Commerce. 

Pettengill Fourth Section Bill. 

Pipe Lines, Commodities Clause. 

Railroad Land Grants—Protection 


Rates—Equalization Of Geograph- 
ical Sections. 

Rates—Mileage Basis. 

Rates—Port Traffic. 

Six-Hour ay for Railroad Em- 


plo 
Through Routes and Rates. 
Train Dispatchers—Six-Hour Day. 
Train Dispatching Offices. 
Train Lengths, Limitation Of. 
Water Carriers—Regulation Of. 
Water Competitive Freight Rates. 
waeee Regulation of By 
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Hgs.—Means Hearings Held. 





Six-Hour Day For Railroad Employees 


Reptd.—Means Reported by Committee. 


Senator Wheeler, Chairman of the Committee on Interstate Com- 
merce of the Senate, said last week that there probably would be no 
legislation during the present session of Congress providing for a six- 
hour day for railroad employees. 





Have You Sent in Your Contribution to the Cooley Bust Fund? 
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Carriers’ Taxing Bill’ 


The Committee on Ways and Means of the House of Representa- 
tives has concluded hearings on H. R. 6448, the new Carriers’ Taxing 
Bill. No date has yet been set for an executive meeting of the Committee 
for the consideration of the bill. 

Announcement has been made that members of the Association of 
American Railroads, at a meeting in Chicago on April 29th, acquiesced 
in the increase of one-half of one per cent in the proposed graduated 
seale of payroll taxes, as compared with the rate specified in the original 
agreement between representatives of the railway labor unions and rail- 
road management. Under the original agreement a graduated scale 
of payroll taxes, divided equally between employers and employees, was 
provided, beginning at 5% for the years 1937 to 1939, 54% per cent for 
the years 1940 to 1942, 6 per cent for the years 1943 to 1945, 61% 
per cent for the years 1946 to 1948 and 7 per cent on and after January 
1, 1949. 

The bill before the Committee, H. R. 6448, provides for.a graduated 
scale of taxes, divided equally between employers and employees, be- 
ginning at 5% per cent on January 1, 1937, and continuing until 
December 31, 1939; for the years 1940 to 1942 the rate will be 6 per 
cent; for the years 1943 to 1945, 64% per cent; for the years 1946 to 
1948, 7% ; on and after January 1, 1949, the rate will be 7% per cent. 





Pettengill Fourth Section Bill Passed by The House 


The House of Representatives, on April 14th, by a vote of 268 to 
120, passed H. R. 1668, the Pettengill Fourth Section Bill. The bill was 
passed after approximately four hours of debate, during the course of 
which the House voted down, by a vote of 112 to 96, a substitute proposal 
offered by Representative Cole, of Maryland, which would have repealed 
only the equidistant clause of the Fourth Section. The House also 
voted down a half dozen amendments designed to change rate-making 
procedure under the present law. Following its passage by the House, 
the bill was sent to the Senate where it was referred to the Committee 
on Interstate Commerce. 





Florida Ship Canal 


The Committee on Rivers and Harbors of the House of Representa- 
tives has concluded open hearings on the construction of the proposed 
Florida Ship Canal. The hearings were in progress for more than two 
weeks. One of the last witnesses to appear before the Committee was 
Dr. W. C. Mendenhall, Director of the United States Geological Survey, 
who testified that the proposed Canal would have an adverse effect upon 
the fresh water supply of the State, but that its scope could not be de- 
termined until the project is finished. The Florida State Geologist, 
Herman Gunter, in a letter stated that the proposed Canal might have an 
adverse effect upon the water supply. 

The Committee is expected to hold an executive session soon to 
consider the bill. 
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Reorganization of Railroads 


The Bankruptcy Subcommittee of the Committee on the Judiciary 
of the House of Representatives held hearings on April 26th on H. R. 
6348, a bill to prevent the application of Section 61 of the bankruptey 
Act to reorganizations under Section 77 of the Act. 





Senate Committee Approves Routing Bill 


The Committee on Interstate Commerce of the Senate, on April 
22nd, favorably reported the Routing Bill, S. 1261. Section 1 of the 
bill was amended to read as follows: 

**Tf any tariff or schedule canceling any existing through route or 
joint rate, fare, charge, or classification without the consent of all car- 
riers parties thereto or authorization by the Commission is suspended by 
the Commission for investigation, the burden of proof shall be upon. the 
carrier or carriers proposing such cancellation to show that it is con- 
sistent with the public interest.’’ 

In its report the Committee says that ‘‘Railroads were built pri- 
marily to serve the public interest. If it can be shown that in any pat- 
ticular situation a through route made up of the connecting lines of two 
or more different railroads is ‘necessary or desirable in the public 
interest,’ why should not the Commission have the power to establish 
that route, regardless of who may be ‘short-hauled?’ We know of no 
good reason. The railroads have no constitutional right to a ‘long-haul.’ 


The present prohibition in paragraph (4) is wholly a statutory pro- 
vision, and what Congress has enacted it can repeal. The Commission 
opposed the prohibition when it was originally enacted.’’ 

The bill will probably be considered on the floor of the Senate at an 
early date. 





National Safety Standards Commission 


A subcommittee of the Committee on Interstate Commerce of the 
Senate held hearings on April 27th on S. 18, a bill to establish a National 
Safety Standards Commission to reduce the danger of accidents at high- 
way grade crossings and drawbridges. No announcement has been made 
as to when the bill will be considered in executive session. 





Guffey-Vinson Coal Regulation Bill Signed and Commission 
Appointed 

President Roosevelt announced late Monday, April 26th, that he had 
signed H. R. 4985, the Guffey-Vinson Coal Regulation Bill. At the same 
time he nominated the following for the Bituminous Coal Commission: 
C. F. Hosford, Jr., of Pennsylvania, and Thomas S. Haymond, of Ken- 
tucky, representing the producers; C. E. Smith, of West Virginia, P. E. 
Greenlee, of Indiana, and Walter H. Maloney, of Missouri, representing 
the public; Perey Tetlow, of Ohio, and John C. Lewis, of Lowa, repre- 
senting the miners. John Carson, of Michigan, was nominated for Con- 
sumers’ Counsel to the Commission. 
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Emergency Deficiency Appropriations 


The Senate, on April 29th, without a record vote, adopted H. J. Res. 
331, providing emergency appropriations for the remainder of the fiscal 
year ending June 30, 1937. The Senate approved recommendations of its 
Committee on Appropriations reducing practically all items by 25 per 
cent as compared with the amounts fixed by the House of Representa- 
tives. This resulted in a reduction of the appropriation for the Bureau 
of Motor Vehicles from $400,000 to $300,000, and for the Railroad 
Retirement Board from $300,000 to $225,000. 





Inland Waterways Corporation Operation on Savannah River 


The Committee on Interstate and Foreign Commerce of the House 
of Representatives has favorably reported H. R. 4213, authorizing the 
extension of the services and operations of the Inland Waterways Cor- 
poration to the Savannah River. 





Senate Committee Approves Water Carrier Bill 


The Committee on Interstate Commerce of the Senate, on April 
20th, favorably reported S. 1400, the Water Carrier Bill. The Commit- 


tee adopted a number of amendments to the bill suggested by Commis- 
sioner Eastman. 





Railroad Land Grants 


The House of Representatives, on April 19th, passed H. R. 1530, 
providing for the protection and conservation of equities or rights of the 
Government resulting from railroad land grants. The bill was sent’ to 
the Senate for its consideration. 





Surtax on Undistributed Profits 


Chairman Doughton of the Committee on Ways and Means of the 
House of Representatives has indicated that there is little likelihood that 
there will be any modification of the Revenue Act of 1936 with respect 
to the surtax on undistributed profits during this session of Congress, 
notwithstanding that demand for modification of this tax is making 
headway. Chairman Doughton said: ‘‘I still think that the law should 
be amended so as to give some relief to corporations with little or no 
surplus, and those which are heavily in debt, but I doubt if sufficient 
time has elapsed in which to secure the necessary information with 
which to proceed wisely in this matter.’’ 





Have you returned your mail ballot on the Interstate Commerce Resolution? 
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Train Limit Bill Reported 


The Committee on Interstate Commerce of the Senate, on April 20th, 
favorably reported, without amendment, the Train Limit Bill, 8. 69, 
which would limit the length of freight trains to seventy cars and pas- 
senger trains to fourteen cars. 





Extension of Airlines 


Senator McAdoo, of California, has introduced in the Senate §, 
2216, enlarging the power of the Interstate Commerce Commission to 
authorize extension of airlines wherever it is found that such extensions 
will be in the public interest. Senator McAdoo said that the existing 
law permits the creation of a monopoly in air transportation, and that 
it is proposed to give the Interstate Commerce Commission power over 
the extension of airlines in the same manner as it supervises the exten- 
sion of railroads. 





Signal Inspection Bill 


The Committee on Interstate and Foreign Commerce of the House 
of Representatives gave consideration to H. R. 185, the Signal Inspection 
Bill, at an executive meeting on April 30th. The Committee voted to 
amend the bill along lines suggested by the Interstate Commerce Com- 
mission and then have it reintroduced. The indications are that the bill 
as reintroduced will be favorably reported. 





Water Carrier Labor Disputes 


The Committee on Merchant Marine and Fisheries of the House of 
Representatives will hold hearings on May 25th on H. R. 5193, a bill to 
amend the Merchant Marine Act of 1936 so as to provide for the prompt 
disposition of labor disputes between carriers by water and their em- 
ployees. 





Elimination of Grade Crossings 


The House of Representatives has passed the Agricultural Appropri- 
ations Bill, H. R. 6523, including an item of $10,000,000 for the elimina- 
tion of hazards to life at railroad grade crossings, including the separa- 
tion or protection of grades at crossings, the reconstruction of existing 
railroad grade crossing structures and the relocation of highways t0 
eliminate grade crossings. The bill was referred to the Committee om 
Appropriations of the Senate. 





Natural Gas Regulation Bill Approved by Committee 


The Committee on Interstate and Foreign Commerce of the House of 
Representatives has approved, without material change, H. R. 6587, the 
Lea bill to regulate interstate transportation and sale of natural gas. The 
bill goes on the House calendar for consideration. 
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COMMITTEES OF ASSOCIATION 
1936-37 


The Standing Committees for the current year are composed of the 
following members : 

Executive—H. D. Driscoll, Chairman; William H. Day, Milton P. 
Bauman, William Y. Wildman, George H. Muckley, William E. Rosen- 
baum, Jesse N. Davis, * Edward S. Brashears, * J. K. Hiltner, * Elmer 
A. Smith, Ez-officio: Allan P. Matthew, President, J. R. Van Arnum, 
Secretary, C. A. Miller, Treasurer, H. G. Schad, Vice-President, Slaugh- 
ter Linthicum, Vice-President, Toll R. Ware, Vice-President. 

Membership—C. L. Denk, Jr., J. J. Danhof, Walter F. Schulten, 
Harry C. Ames, Frederick A. Doebber, H. G. Schad, *P. F. Gault, 
*Geo. T. Bell, * Charles Donley. Note: Chairman to be elected by 
Committee. 

Professional Ethics & Grievances—* Karl D. Loos, Chairmen; 
Rk. H. Burgess, P. L. Howard, F. J. Dowd, M. G. de Quevedo, A. J. 
Ribe, C. R. Seal, * Fayette B. Dow, a Walter McFarland. 

Education for Practice—* Warren H. Wagner, Chairman; R. W. 
Barrett, Irving F. Lyons, A. C. Welsh, Edwin A. Lucas, W. L. Grubbs, 
Erie E. Ebert, * Dr. G. Lloyd Wilson, * C. R. Hillyer. 

Procedure—* Alex H. Elder, Chairman; Geo. H. Shafer, Fred 8S. 
Keiser, Parker McCollester, George H. Work, R. S. Outlaw, Eldon M. 
Martin, * Paul E. Blanchard, * Elmer Westlake. 

Nominations—* John J. Hickey, Chairman; C. E. Hochstedler, 
H. D. Rhodehouse, J. W. Montigney, E. F. Lacey, R. J. Lehman, Wm. 
(. McCulloch, * John R. Turney, * L. Z. Whitbeck. 

Printing & Publicity—Clarence A. Miller, Chairman; Charles E. 
Bell, Hugo Oberg, Joseph C. Colquitt, Harry S. Elkins, Fred N. Oliver, 
*J. Raymond Hoover, * F. F. Estes, * A. Lane Cricher. 

Memorials—Carleton W. Meyer, Chairman; A. L. Reed, T. H. 
Burgess, Arthur Van Meter, R. R. Dawson, W. W. MeCoubrey, * W. W. 
Collin, Jr., * T. G. Differding, * Byrne A. Bowman. 

Special Committee on Reorganization of Interstate Commerce Com- 
mission under Brownlow Report—Edward S. Brashears, R. C. Ful- 
bright, Elmer A. Smith, Clarence A. Miller, Milton P. Bauman. Chair- 
man to be selected. 


*New appointments made by President Allan P. Matthew, with ex ms n at 
new members of Executive Committee, who, under the Constitution and 
were elected by that Committee. Chairman of Membership Committe is. ‘to be 
ed by members of that Committee, as provided by Constitution and By-Laws. 





PERSONALS 


Mr. Fred B. Blair, Traffic Manager, Washburn Crosby Company, 
Kansas City, Missouri, resigned effective May 1, 1937. Mr. Blair has 


the 4 charge of traffic for the Washburn Crosby Company since May 





At The Interstate Commerce Commission 


Ex Parte No. 115 


Hearings in Ex Parte 115, with respect to the basic commodities 
(coal, iron ore, cement and related products, iron and steel articles, 
petroleum and petroleum products) and the proposed readjustment of 
Fifth and Sixth Class Rates in Official Classification Territory, were con- 
cluded in Chicago on April 29th. On June 14th late statistical informa- 
tion will be submitted, and oral arguments in the case will begin, before 
the entire Commission, on June 16th. 





Charge For Furnishing Grain Doors 


In I. C. C. Docket No. 27284—Board of Trade of the City of 
Chicago, Et. Al., vs. Abilene & Southern Railway Company, Et. AL. 
and related cases, the Interstate Commerce Commission has ordered 
that carriers establish, on or before July 20, 1937, for the installation 
by them of grain doors in railroad cars placed for loading with grain, 
grain products, or seed, in bulk, at terminal elevator points, a charge 
which shall not exceed sixty cents per car. 





Warehousing and Storage at Port of New York 


The seven major railroads in the New York metropolitan area have 
begun proceedings to enjoin the enforcement of the order of the Inter- 
state Commerce Commission in Ex Parte 104—Part VI—Warehousing 
and Storage at Port of New York, which required them to cease giving 
alleged unlawful warehouse storage to shippers at less than cost. The 
case was argued on April 22, 1937, before a statutory three-Judge Court 
consisting of Circuit Court of Appeals Judge H. B. Chase and United 
States District Court Judges R. P. Patterson and Murray Hulbert. 


The effective date of the Commission’s order has been postponed until 
June 15th. 





Many New Rail Tariffs Permitted to Become Effective 


The Interstate Commerce Commission permitted rate increases on 
about one hundred groups of miscellaneous commodities to go into effect 
on April 20th, by reason of its failure to suspend tariffs filed for that 
purpose relating to commodities which had been withdrawn from the 
general proceeding in Ex Parte No. 115, and filed under the regular 
tariff procedure. The Commission, however, suspended tariffs providing 
for increases on sodium acetate, cooperage, bog iron ore, dried moss, 
bones, insecticides, carbon black, fluorspar and block tin. It has been 
estimated that the increases in rates provided by the tariffs which were 
permitted to become effective will add approximately $9,000,000 per 
year to the operating revenues of the carriers. 
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Average Agreement Demurrage Rules . 


The Interstate Commerce Commission has ordered canceled a 
schedule which was filed to be effective January 1, 1937, whereby it was 
proposed to add to the cancellation clause of average demurrage agree- 
ments a provision whereby for any breach of the terms of the agreement 
it could be canceled by the railroad as of the date of written notice of 
termination. 

As at present set forth in the demurrage tariff it is provided that 
the agreement shall continue in effect ‘‘until termination, by written 
notice from either party to the other, which notice shall become effective 
on the first day of the month succeeding that in which it is given.’’ It 
was proposed to add to this provision the following clause: ‘‘except that, 
for any breach of the terms of this agreement, it may at the option of 
this railroad be terminated as of the date of written notice of termina- 


Following protest by the Texas City Board of Trade, the Galveston 
Chamber of Commerce, the Galveston Cotton Exchange and Board of 
Trade and the Texas Industrial Traffic League the tariff was suspended. 
The protestants stated that they would have no objection to the pro- 
vision if it was made specific as to the kinds of breaches contemplated. 
Thereupon the respondent carriers proposed to substitute the following 
for the objectionable language: ‘‘except that for any failure or refusal 
to pay charges lawfully accruing under this agreement, it may be 
terminated as of the date of written notice of termination.’’ The 
protestants agreed to this language, and the Commission’s order is with- 
out prejudice to the publication of such provision. 





Delay in Prosecuting |. C. C. Complaints 


The Interstate Commerce Commission looks with disfavor upon 
delays in prosecuting complaints filed with it. In extending the time 
for the hearing in Docket No. 27427—The City of Philadelphia v. Baltt- 
more & Ohio Railroad Company, Et. Al., from May 4th until June Ist, 
Secretary Bartel of the Commission wrote counsel for the complainant, in 
part, as follows: 

“T find upon examination of the record in this proceeding that the 
complaint was filed June 4, 1936; that hearing was postponed at your 
request until January, 1937, and that, because of complainant’s lack of 
preparation, the hearing was adjourned until May. Pursuant to your 
request, the hearing now set for May 4 will be postponed until June 1, 
1937. The Commission cannot look with favor upon such long periods 
of delay as have accrued in this proceeding. Unless complaining in- 
terests are able and willing to proceed the complaint should be with- 
drawn ; otherwise it must be dismissed for lack of prosecution.’’ 





Have you returned your mail ballot on the Interstate Commerce Resolution? 
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Chesapeake & Ohio-Nickel Plate-Erie Consolidation 


The Interstate Commerce Commission has announced that hearings 
will begin on May 13th in Finance Docket No. 11535, the application 
of the Chesapeake & Ohio for authority to acquire the Nickel Plate and 
Erie by purchase of stock. 





New Assistant Director |. C. C. Bureau of Service 


The Interstate Commerce Commission has appointed C. C. Wall, of 
Detroit, as Assistant Director of its Bureau of Service in place of Mr. 
Harvey Boltwood who recently became Director of that Bureau. Mr. 


Wall has been a Service Agent in the Bureau of Service for the past 
fifteen years. 





1. C. C. Opposes Delay in Railroad Reorganizations 


Commissioner Mahaffie of the Interstate Commerce Commission said 
on April 15th that further lengthy delays in railroad reorganization pro- 
ceedings will not be tolerated by the Commission. In the Denver & Rio 
Grande Western Case he set the final hearing for June 2nd, saying: 
‘*We have a duty under the Act to perform. The Act provides for the 
presentation of a plan by the debtor and any other party who desires 
to present one. We have afforded an opportunity for that. We can’t 
continue this along indefinitely, allowing everyone to see the other’s 
plan and then come in with one of his own. There seems to have grown 
up an impression that these proceedings are taken in stages.”’ 





Regulation of Motor Carriers 


Contract Motor Carriers Required to Have Contracts in Writing 


In Ex Parte MC 12, Division 5 of the Interstate Commerce Commis- 
sion has issued an order requiring all contract carriers by motor vehicle 
to cease, on or before July 1, 1937, from transporting property for hire 
in interstate or foreign commerce except under special and individual 
contracts or agreements which (1) shall be in writing; (2) provide for 
transportation for a particular shipper or shippers; (3) be bilateral and 
impose specific obligations upon both carrier and shipper or shippers; 
and (4) cover a series of shipments during a stated period of time in 
contrast to contracts of carriage governing individual shipments. The 
Commission requires that copies of these contracts or agreements shall 
be preserved by the carriers parties thereto so long as such contracts or 
agreements are in force and for at least one year thereafter. 

The Commission announced that it would attach to each permit 
issued a condition that all of the applicant’s contracts shall conform to 
the requirements established by this order. 





Filing of Contracts by Motor Vehicle Contract Carriers 


In view of the fact that the order of Division 5 of the Interstate 
Commerce Commission of January 19, 1937, as amended, requiring cer- 
tain classes or groups of line-haul or over-the-road contract carriers by 
motor vehicle to file with the Commission, publish, and keep open for 
public inspection copies of each and every contract, has been referred to 
the entire Commission for consideration, it has been announced that the 
time for compliance with this order has been extended to June 15, 1937. 





Qualifications of Motor Carrier Employees 


The Interstate Commerce Commission announced on Saturday a 
series of hearings in Ex Parte MC 4—IJn the Matter of Qualifications of 
Employees and Safety of Operation and Equipment of Common Car- 
riers and Contract Carriers by Motor Vehicle. Examiner R. W. Snow 
will preside at the hearings, which have been assigned as follows: 


May 20th—Hotel Pennsylvania, New York City. 

May 24th—Hotel Henry Grady, Atlanta. 

May 27th—Hotel Jung, Newrleans. 

June lst—Office of California Railroad Commission, Los Angeles. 
June 7th—Hotel Baltimore, Kansas City. 

June 9th—Coronado Hotel, St. Louis. 

June 11th—Hotel Sherman, Chicago. 
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Examiner Finds Ignorance of Motor Carrier Act no Excuse 


In a proposed report in MC-86334, Examiner McCaslin of the Motor 
Carrier Bureau recommends that the Commission deny the application 
of Motor Express Company, Columbia, South Carolina, for a permit, 
stating : 


“*It is reasonable to believe that these applicants, considering their 
qualifications, should, by the exercise of proper judgment and precau- 
tion, have known that their operations were unauthorized and illegal. 

**It would appear that the Commission should not condone or ignore 
such continued illegal acts as are involved in this case by those in posi- 
tion to inform themselves as to requirements.’’ 


One or both of the proprietors is or are Attorneys at Law. 





Motor Carrier Joint Board Rules on Transportation of Stored Goods 


In Docket MC 50477, Application of Edward Bausch, Motor Car- 
rier Joint Board No. 36 has ruled that petroleum products hauled from 
storage tanks to consuming points within the same State are not being 
transported in interstate commerce, even though originating out of the 
State. The refined petroleum products in question were shipped from 
Superior, Nebraska, to Leigh and other points in Nebraska, but were 
transported to Superior by private pipe line of the owning company. 
The Board said : 


**Tt seems then that at the time the products are shipped from Enid, 
it may not be determined where they will go after being placed in the 
storage tanks at Superior. The only destination then known to the 
shipper is the latter point. ; 

**It must be concluded, therefore, that products so transported are 
no longer in interstate commerce after delivery into the storage tanks at 
Superior, but have come to the end of their interstate journey, and any 
movement therefrom must be considered as another shipment separate 
and distinct from and not a continuation of the movement thereto. 

‘Tt follows that the operation for which authority is herein sought 
is clearly one in intrastate commerce only, and not subject to the pro- 
visions of the Act.’’ 





Administrative Rulings of Bureau of Motor Carriers 


The Bureau of Motor Carriers has amended Administrative Ruling 
No. 41 so as to conform with the supplemental report of the Interstate 
Commerce Commission in Docket MC-F 11, and has issued Rulings Nos. 
45 to 53, inclusive. (Rulings Nos. 1 to 32 will be found on pages 391- 
397 of the September, 1936, JournaL; Rulings Nos. 18 (corrected) and 
33 to 44 will be found on pages 84-86 of the November, 1936, JouRNAL. 
As to Ruling No. 41 see page 332 of the March, 1937, JourNAL.) 

The Rulings are summarized as follows: 
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Ruuinea No. 41 (Corrected)—Transfer of Operating Rights. 


Where an interstate operation was instituted between June 1, 1935 
and October 15, 1935, concerning which an application for certificate 
was made prior to February 12, 1936, has been continuous to the pres- 
ent, and where applicant, prior to the determination of the application, 
seeks to transfer his right to operate and asks that the proposed trans- 
feree be substituted as applicant and be permitted to continue the 
operations pending determination of the application, such rights are 
transferable, upon approval of the Commission, in cases in which the 
Commission has found a transfer thereof to be consistent with the public 
interest. 


Ruuine No. 45—Cheese, Buttermilk, Etc., As ‘‘ Agricultural 
Commodities.’’ 


Cheese, buttermilk, Vitamin D milk and pasteurized milk are 
deemed manufactured products, and not ‘‘agricultural commodities,’’ 
and motor vehicles engaged exclusively in the transportation of such 
commodities are not subject to the exemption in Section 203 (b) (6) of 
the Motor Carrier Act, 1935. 


Ruuine No. 46—Race Horses and Polo Ponies As Livestock. 


Race horses and polo ponies are livestock within the meaning of 
Section 203 (b) (6) of the Motor Carrier Act, 1935. 


Ruutine No. 47—Top Soil As An Agricultural Commodity. 


Top soil is not an agricultural commodity. It is in the same class 
as sand, gravel, rock or coal, which are not agricultural commodities 
subject to the exemption provided in Section 203 (b) (6) of the Motor 
Carrier Act, 1935. A motor vehicle operated in interstate commerce by 
a motor carrier used exclusively in transporting top soil is not subject 
to the exemption provided in Section 203 (b) (6) of the Act. 


Ruuine No. 48—Transportation of Canned Fish. 


Motor vehicles which are engaged exclusively in the transportation 
of canned fish are not subject to the exemption contained in Section 
203 (b) (6) of the Motor Carrier Act, 1935. Canned or processed fish 
(including shell fish) are manufactured products. 


Ruuina No. 49—Casual or Occasional Transportation of Passengers 
or Property. 


A person who is engaged in intrastate commerce by motor vehicle 
as a regular occupation or business is subject to the Motor Carrier Act, 
1935, if he also engages in the casual or occasional transportation of 
passengers or property in interstate or foreign commerce. The provision 
of Section 203 (b) (9) applies only when a person is not engaged in 
transportation by motor vehicle as a regular business. 
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Ruuine No. 50—Interstate Transportation of Passengers. 


Where a common carrier of passengers by motor vehicle holding an 
intrastate certificate of public convenience and necessity from State X, 
is engaged in the transportation of passengers, in interstate commerce 
over a regular route between points A and B in that State, it is required 
to obtain a certificate of public convenience and necessity from the 
Interstate Commerce Commission authorizing all of its interstate trans- 
portation service in each of the following situations, since the carrier is 
not engaged in operation solely within a single State: 


(a) If the carrier also conducts a separate operation in the transportation 
of passengers in interstate commerce between points within the State of Y. 


(b) If the carrier extends its interstate transportation service from State X 
to a point in State Y. 


(c) If the carrier inaugurates or conducts a separate passenger operation 
from point C in State X to a point in State Y. 


¢ (d If the carrier engages in special or charter service to points outside of 
tate X. 


Ruuine No. 51—Transportation In Tank Trucks and Containers 
Differentiated. 


A motor carrier having ‘‘grandfather’’ rights has been engaged in 
transporting general merchandise, using only ordinary or closed freight 
trucks, and transporting oil in containers, may not transport oil in tank 
trucks without obtaining additional authority therefor under Section 
206 or Section 209 of the Motor Carrier Act, 1935. Transportation in 
tank trucks is a different kind of service from transportation of the 
same commodity in containers. 


Ruuine No. 52—Tractors And Semi-Trailers as Separate Vehicles. 


For the purpose of computing the total number of vehicles as refer- 
red to in Section 213 (e) of the Motor Carrier Act, 1935, tractors and 
semi-trailers are to be considered as separate vehicles. (For insurance 
purposes, however, a trailer and tractor are treated as one unit of trans- 
portation as prescribed in Rule III of the Rules Governing Security for 
the Protection of the Public, issued August 3, 1936.) 


Ruuine No. 53—Transportation of Ministers of Religion, Their 
Families and Property. 


Common carriers by motor vehicle authorized to transport pas- 
sengers may transport ministers of religion free or at reduced rates; 
however, they must collect the full tariff fares for the transportation of 
the families of ministers. Common carriers of property may not trans- 
port property of ministers free or at reduced rates or charges. They 
must collect their full tariff rates or charges therefor. 
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Municipal Commercial Zones Established 


The Interstate Commerce Commission, pursuant to Section 203 (b) 
(8) of the Motor Carrier Act, 1935, has established the commercial zones 
for St. Louis, Mo.-East St. Louis, Ill., New York City and Chicago. In 
so doing the Commission took a broad view of the provisions of the 
Motor Carrier Act with respect to the policy of Congress in making pro- 
vision for these zones. The orders of the Commission become effective 
May 5, 1937. 





Motor Carrier Joint Board Disagrees With Division 5 of Interstate 
Commerce Commission 


Motor Carrier Joint Board No. 98 has recommended denial of an 
application filed by a contract carrier by reason of the fact that he 
violated State laws. The Board ruled that observance of State laws was 
necessary to bona fide operation within the meaning of the Motor Car- 
rier Act. This ruling is contrary to the opinion of Division 5 of the 
Interstate Commerce Commission in Docket MC 2600—Application of 
Earl Slagle. 





Motor Carrier Safety Regulations 
On April 12th, Mr. H. H. Kelly, Chief of the Bureau of Safety, 


Motor Carrier Division, held a conference with representatives of vari- 
ous insurance companies as to procedure to be followed in connection 
with Motor Carrier Safety Regulations and Insurance. 





Director, Motor Carrier Bureau, Urges Highway Carriers’ House be 
Put in Order 


The following is quoted from an address by Director John L. 
Rogers of the Commission’s Bureau of Motor Carriers, recently deliv- 
ered at Boston : 


‘‘There should be no misunderstanding on the part of the shippers 
and motor carriers as to the participation of the Bureau of Motor Car- 
riers in conferences of this nature. 

“There is hardly anyone familiar with the facts who does not 
recognize that the rate situation in the motor carrier industry at the 
present time is chaotic. Destructive competition is prevalent in many 
quarters and many carriers are handling traffic without due regard to 
the cost of lawful, efficient and dependable service. 

“Especially is this true if one will but look ahead to where the 
present course is leading. Unless corrective action is promptly taken 
the service expected by the shippers is going to suffer and many of the 
operators are destined to financial failure. 

“Shippers are complaining of the unsettled condition and hope 
for reasonable and stabilized rates reflected in tariffs which can be inter- 
preted by the average shipper or traffic manager.’’ 
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1. C. C. to Investigate Alleged Rebating by Motor Carrier and Shipper 


The Interstate Commerce Commission, upon its own initiative, has 
ordered an investigation into and concerning the arrangements and 
agreements existing between Arrow Carrier Corporation, Inc., and 
Duplan Silk Corporation, and the rates and practices of the carrier, 
affecting and incident to the transportation of property by motor 
vehicle in interstate commerce for the Duplan Silk Corporation. The 
Commission will make a full inquiry into the arrangements and agree. 
ments with respect to the leasing by the Duplan Silk Corporation to 
Arrow Carrier Corporation, Inc., of real estate in Hazleton, Pa., or 
other places; the tonnage transported for Duplan Silk Corporation by 
common carriers by motor vehicle during the period subsequent to April 
1, 1936, and the rates and practices of such common earriers with 
respect to such transportation. 

In announcing the investigation the Commission said that infor- 
mation had been lodged with it that existing agreements and arrange- 
ments between the Arrow Carrier Corporation, Inc., and the Duplan 
Silk Corporation relating to the lease of real estate in the transporta- 
tion of property result in reducing the applicable tariff rates and 
charges of the Arrow Carrier Corporation, Inc., for the transportation 
furnished the Duplan Silk Corporation, and the giving of undue and 
unreasonable preference and advantage, and the granting and receiv- 
ing of rebates, concessions and discriminations, in violation of the pro- 
visions of the Motor Carrier Act, 1935. 

The time and place of the hearing have not yet been set. 





Motor Carrier Act Violations 


Judge Bondy of the United States District Court for the Southern 
District of New York, at New York City, has imposed fines totaling 
$60,000 on the Howard Trucking Corporation and two of its officers, 
who were found guilty of violating the rate provisions of the Motor 
Carrier Act, 1935, on two hundred counts. The violations involved are 
charging other than filed tariff rates, unlawfully extending credit and 
making concessions or rebates to shippers. The Judge suspended pay- 
ment of all the fines except $3,000 and placed the Corporation on proba- 
tion for one year. 





Regulation of Itinerant Truck Dealers 


Bills are now pending in the Legislatures of Missouri, Colorado, 
Texas, Iowa and Minnesota for the regulation of itinerant truck deal- 
ers. Such a bill was passed by the Legislature of Nebraska and signed 
by the Governor. The bill in the Kansas Legislature was passed by the 
Senate, but lost in the House in the last minute rush. The bill intro- 
duced in the Arkansas Legislature was defeated. 
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Tennessee Public Utilities Commission Proposes Reduction in 
Truck Rates 


The Railroad and Public Utilities Commission of Tennessee has 
proposed a freight classification and tariff providing for reductions of 
from 18 to 46 per cent in motor truck rates. Motor carriers in that 
State have been notified to show cause why the proposed classification 
and tariff should not go into effect. No date has yet been assigned for 
hearing on the proposition. 





Omaha Caravan Operator Charged With Motor Carrier Act 
Violation 
The United States District Court at Omaha, Nebraska, has issued 
an injunction restraining a motor carrier from engaging in allegedly 
unlawful interstate motor carrier transportation. The injunction was 
obtained by representatives of the Interstate Commerce Commission 
who charged the operator with buying secondhand automobiles in 


Omaha and driving them to the Pacific Coast, and carrying passengers 
in them. 





Single Truckman Accused of Wearing Out Highway 


During the arguments before the Interstate Commerce Commis- 
sion in Docket MC 2600—Application of Earl Slagle, Col. Ernest O. 
Thompson, a member of the Texas Railroad Commission, said that one 
fleet of trucks was responsible for partially destroying a new State high- 
way in Texas. Col. Thompson said that the State had a brand new 
highway when a Texas carrier operating a large fleet of trucks started 


hauling cotton over it, and in one season it was completely worn out 
on one side. 





Motor Bus Transportation For 1935 


The Bureau of the Census has made public a study dealing with 
motor bus transportation for the year 1935, including data for 1,751 
common carrier motor bus operators. These operators employed 39,613 
persons and paid $55,267,000 in wages and salaries during 1935. The 
study reveals that interstate operators represented only 14.3 per cent of 
all concerns, while their revenues represented 47.9 per cent of all reve- 
nues, and that they employed 40 per cent of all the employees. 





If you haven’t already done so, won’t you please send in your contribution to the 
Cooley Bust Fund? 





From The Bureau of Internal Revenue 


Social Security Act Unemployment Compensation Taxes 


The Bureau of Internal Revenue, in an announcement with respect 
to the payment of taxes under Title [IX (Unemployment Compensation) 
of the Social Security Act, made reference to Treasury Decision 4726 
granting an extension of time until April 1, 1937, for the filing of re- 
turns and payment of the tax under Title IX of the Social Security 
Act. The announcement pointed out that this Treasury Decision did 
not grant any extension of time for paying the second, third or fourth 
instalment of the tax for the calendar year 1936, and that such instal- 
ments are due April 30, 1937, July 31, 1937, and October 31, 1937, 
respectively. 





Contracts Restricting Payment of Dividends 


The Bureau of Internal Revenue has made public a ruling to the 
effect that a loan agreement dated May 23, 1936, between a company 
and the Reconstruction Finance Corporation, in lieu of one made July 
18, 1934, is not a renewal of the previous agreement, but constitutes a 
new contract executed by the taxpayer after May 1, 1936, and under 
such agreement the taxpayer is not entitled to a credit under the pro- 


visions of Section 26 (c) 1 of the Revenue Act of 1936, relating to con- 
tracts restricting payment of dividends, in computing the surtax im- 
posed by Section 14 of the Revenue Act of 1936. 





Tax Liability Inquiries 


The Commissioner of Internal Revenue has issued a notice pre- 
scribing the procedure to be followed in submitting to the Bureau of 
Internal Revenue inquiries with respect to tax liability resulting from 
prospective transactions. The present policy of not complying with 
such requests will be continued unless applications comply with the fol- 
lowing prescribed conditions, or specific authorization is granted by the 
Commissioner of Internal Revenue. In submitting requests for rulings 
these instructions will govern. 

(a) The transaction must be completed and not merely proposed or 
planned, except where the law or regulations provide for a determina- 
tion by the Commissioner of the effect of a proposed transaction for tax 
purposes, as in the case of a transfer coming under the provisions of 
sections 901-904 of the Revenue Act of 1932, or an exchange coming un- 
der the provisions of section 112 (i) of the Revenue Act of 1936. 

(b) The complete facts relative to the transaction, together with a 
copy of each contract, or other document, necessary to present the ques- 
tion, must be given. 
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(ce) The name of all the real parties interested must be stated re- 
gardless of who presents the question, whether an interested party, 
attorney, accountant, or other representative. 

(d) A request for a ruling must be signed by the taxpayer, or in 
ease he is represented by an attorney or agent, the request must be 
accompanied by properly executed power of attorney. Banks, how- 
ever, will not be required to furnish powers of attorney with respect to 
inquiries affecting their depositors. 





Bureau of Internal Revenue to Impose Penalties For Failure to Meet 
Social Security Act Tax Obligations 


The Commissioner of Internal Revenue has issued a warning that 
penalties for failure to meet tax obligations imposed under Titles VIII 
and IX of the Social Security Act will be assessed if the Supreme Court 
of the United States upholds the constitutionality of those provisions. 
It was stated that some employers had felt it would not be necessary to 
file returns and pay taxes under these Titles by reason of the decisions 
rendered by the United States Circuit Court of Appeals in the Davis 
Cases. The Commissioner of Internal Revenue said: 


“‘I have specifically instructed the collectors in all collection dis- 
triects to investigate actively all cases of failure to make returns. In the 
event the Supreme Court upholds these taxes, we will collect the penal- 
ties for the failure to make returns and to pay the tax whether or not 
such failure occurred before or after the Supreme Court decisions. The 
Social Security Act provides a penalty of five per cent of the tax re- 
quired to be reported if there is a delinquency in filing the return of less 
than 30 days, and this penalty increases to 25 per cent if the delinquen- 
cy is over 120 days. In addition a wilful failure to make a return or to 


pay the tax is subject to a fine of not more than $10,000 as well as 
imprisonment. ’’ 















Extension of Time For Filing Tax Returns 


The Bureau of Internal Revenue has made public Form 1134 to be 
used by taxpayers in making applications for extensions of time for 
filing income and excess-profits tax returns for taxable years beginning 
after December 31, 1936. Copies are obtainable from Collectors of | 
Internal Revenue. The new form was promulgated in order to pro- 
mote uniformity and to aid Collectors in granting extensions of time. 








Federal Income Tax on Railroad Credit Corporation Distributions 
The Bureau of Internal Revenue has ruled that income accrued 
upon the fund administered by The Railroad Credit Corporation, under 
the Marshalling and Distributing Plan, 1931, is taxable to the parti- 
Cpating carriers, and not to The Railroad Credit Corporation, and, 
further, that it is taxable to them when received by The Railroad Credit 
Corporation rather than. when it is distributed to them. 
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Inspection of Tax Returns 


The Commissioner of Internal Revenue has made public T. D. 4732, 
authorizing the inspection by State officials of original tax returns for 
the taxable years beginning on and after January 1, 1935. The Trea- 
sury Decision amends Internal Revenue Regulations 86 by the insertion 
of Article 55 (b)-5, providing that in addition to the inspection of re- 
turns provided for in Article 55 (b)-3, any properly authorized official, 
body or commission lawfully charged with the administration of any 
State tax law, or properly designated representatives of such official, 
body or commission, may, in the discretion of the Commissioner, inspect 
original income tax returns for any taxable year beginning after De- 
eember 31, 1934, for the purpose of such administration. The amend- 
ment provides that for the purpose of this Article the word ‘‘returns’”’ 
shall include information returns, schedules, lists, and other written 
statements filed with the Commissioner and designed to be supplemental 
to or a part of income tax returns. 





ADMISSION TO PRACTICE. 


By Wisur LaRog, Jr., Chairman, 
Special Committee on Admission to Practice. 


In spite of the successful working of the Regional committees there 


are several serious problems with which the Committee on Admission to 
Practice is now struggling. 

One of the outstanding evils is careless sponsorship. One sponsor 
recently endorsed a man whom he admits he does not even know. An- 
other applicant, clearly unqualified for admission, but controlling con- 
siderable tonnage, had no difficulty in obtaining sponsors. Obviously the 
whole purpose of our regional committee work will fail if our own mem- 
bers cannot be relied upon in this matter. 

Another difficulty is the failure of applicants to cooperate with our 
regional committees. Lack of cooperation will not be tolerated, and un- 
favorable reports will be made as to all applicants who do not show the 
fullest cooperation. The Commission has indicated that it will cooperate 
with us in this matter. 

We are discouraging applications from those who represent a single 
employer and who do not intend to represent others generally. Under 
the present rules one can be admitted specially to represent his own 
company. 

As to lawyer applicants from New Jersey. It must be borne in mind 
that the Supreme Court of New Jersey is not the highest court of that 
state, and that lawyer applications can be considered only from appli- 
cants who have been admitted to practice before the Court of Errors and 
Appeals. 





Have You Sent in Your Contribution to the Cooley Bust Fund? 





With The Railroads 


New Haven Trustees to Submit Reorganization Plan 


The Trustees of the New Haven Railroad Company, now in process 
of reorganization under Section 77 of the Bankruptcy Act, expect to 
submit a plan for reorganization of that Company about June 1, 1937, 
according to an announcement made to the stockholders of the Com- 
pany last week. 





Transportation Costs Increasing 


Vice President F. W. Green, of the St. Louis Southwestern Rail- 
way, in testimony before the Interstate Commerce Commission, on April 
22nd, predicted further large increases in transportation expenses. He 
was testifying in the St. Louis Southwestern Railway Company Reor- 
ganization Case, and pointed especially to the continued upward swing 
in the costs of items making up transportation expenses, especially of 
the decisions of the National Railroad Adjustment Board. 





Burlington President Says Railroad Future in Doubt 


Ralph Budd, President of the Chicago, Burlington & Quincy Rail- 
road, in an address before the Associated Traffic Clubs of America, de- 
clared that despite the improved functional efficiency and growing vol- 
ume of traffic of the railroads, their financial future is in doubt. The 
cause, he said, is the maladjustment of revenues and expenses, aggra- 
vated by proposed legislation which would add arbitrarily very large 
sums to their expenses. Intelligent consideration and mutual forbear- 
ance on the part of legislators, administrative tribunals, shippers, in- 
vestors, labor and management is needed for the solution of the prob- 
lem, according to Mr. Budd. He declared ‘‘the obvious reason is that 
the public cannot escape paying the railway transportation bill, either 
in the way of charges that will meet the cost of operation and a fair 
return upon the value of the property used for transportation purposes 
under private ownership, or in the way of general taxation to make up 
the deficits of a government operated railway system, or through high 
charges arbitrarily imposed by a governmental agency.’’ 





An Injustice 


Judge R. V. Fletcher, General Counsel, Association of American 
Railroads, recently pointed to the inequality of taxation between the 
railroads and the highway carriers. Judge Fletcher said: 

“‘The railroads do have a legitimate cause for complaint in the fact 
that they are required to pay out seven cents in taxes for every dollar 
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taken in, while their competitors on the highway pay out about three 
cents and their competitors on the waterways next to nothing at all, 
Here lies an opportunity to correct an inequality and an injustice which 
should challenge attention.’’ 





President Appoints Southern Pacific Emergency Board 


A strike ultimatum by representatives of 8,500 Southern Pacific 
and Northwestern Pacific employees caused President Roosevelt, on 
April 14th, to appoint an Emergency Board to consider and report upon 
the grievances of the employees. The members of the Board are Dr, 
Dexter Keezer, Portland, Oregon, who is President of Reed College; G. 
Stanleigh Arnold, a San Francisco lawyer; and Charles Kerr, a Wash- 
ington, D. C. lawyer. Members of the transportation brotherhoods are 
primarily involved in a jurisdictional dispute. 





Railway Clerks Emergency Board 


President Roosevelt late Monday, April 26th, announced the per- 
sonnel of the Emergency Board to investigate the dispute which 
threatened to culminate in a strike of 25,000 employees affiliated with 
the Brotherhood of Railway Clerks in the New York metropolitan area. 
The members of the Board are Frank M. Swacker, an attorney, of New 
York City, and a former Special Assistant to the Attorney General; 
William H. Davis, former Director of the NRA Compliance Division 
and a member of the law firm of Pennie, Davis, Marvin & Edmonds of 
New York City; and Professor I. L. Sharfman, head of the Department 
of Economies of the University of Michigan and the author of a five- 
volume work on the Interstate Commerce Commission. Professor 
Sharfman has served as referee for the National Railroad Adjustment 
Board. The Emergency Board opened its hearings at New York City 
on May 3rd. The Board must report to the President within thirty 
days of its appointment. After that another thirty days must intervene 
before a strike may legally be called. 





Van Sweringen Railroad Empire Sold 


Robert R. Young announced on Tuesday, April 27th, that he and 
Frank F. Koble and Allan P. Kirby have agreed to pay $6,375,000 for 
the securities of the Alleghany Corporation carrying working control of 
the former Van Sweringen empire. Out of this sum $4,000,000 is pay- 
able in cash and the balance in a two-year note. The securities were 
purchased from the Ball Foundation. It was announced that the new 
owners would unscramble the agglomeration of holding companies cre- 
ated by the Van Sweringens. The new purchasers have not acquired 
the Midamerica Corporation. 
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Canadian National Reorganization 


Among the bills passed in the closing days of the second session of 
the eighteenth Canadian Parliament, which ended April 10th, was one 
eliminating $1,500,000,000 from the capital structure of the Canadian 
National Railways and consolidating its financial affairs in one instead 
of more than one hundred companies. The Canadian National was also 
authorized to operate a Trans-Canada Airway System, with the Gov- 
ernment owning 51 per cent of the capital stock. 





Argentina to Rebuild Destroyed Railroad 


The Argentine Government has decided to rebuild the Transandine 
Railroad, linking Argentina and Chile. This road was partially de- 
stroyed by a series of severe storms about six years ago. 





New Railroad Equipment 


The Class I railroads, on April 1st, had 46,439 new freight cars, 
359 new steam locomotives, and 24 new electric and Diesel locomotives 
on order. 





Railway Operating Income 


Class I railroads of the United States in the first three months of 
1937 had a net railway operating income of $146,174,646 which was at 
the annual rate of return of 2.93 per cent on their property investment, 
according to reports just filed by the carriers with the Bureau of Rail- 
way Economics of the Association of American Railroads. 





Railway Accidents 


The completed statistics of railway accidents for the month of Jan- 
uary, 1937, as announced by the Bureau of Statistics of the Interstate 
Commerce Commission, show that in that month there were no passen- 
gers killed in train accidents, but fifty-two passengers were injured in 
such accidents. There were seventy-two railway employees killed while 
on duty during that month. 





Have you returned your mail ballot on the Interstate Commerce Resolution? 





Annual Report of Inland Waterways Comporation 


The annual report of the Inland Waterways Corporation covering 
the operation of the Federal Barge Lines on the Mississippi and Warrior 
Rivers for the calendar year 1936 was made public last week. 

Under the heading, ‘‘Legislation Hampering Freedom of Opera- 
tions,’’ the report discussed the labor situation on the Federal Barge 
Lines. 

‘‘In practically every bill,’’ the report said, ‘‘passed by Congress 
dealing with economy of expenditure of public funds, sick leaves, an- 
nual leaves, ete. there has been included a reference to the Inland 
Waterways Corporation, placing it in the same category with other Gov- 
ernment departments or agencies which are supported by appropriated 
money ; to that extent hampering its freedom of operation.’’ 

Bills now pending, the report continued, would place all Federal 
Barge Line employees under civil service, ‘‘thus destroying that free- 
dom of action so essential to the success of a transportation agency.’’ 

The report called attention to the fact that when government en- 
ployees were reduced 15 per cent in pay much bitterness developed 
among employees of the Inland Waterways Corporation and strikes were 
threatened. Under a ruling made by the Attorney General, however, 
the Corporation increased the pay of employees, although 15 per cent 
continued to be deducted. 

‘Under the skillful agitation of real and pseudo labor leaders, 
including Communists,’’ the report continued, ‘‘many of our employees 
were led to believe that in some way we were depriving them of funds 
which they had actually earned, and when the 15 per cent deduction was 
abolished, and they found themselves actually receiving the same 
amount as before the 15 per cent reduction was abolished, the tempo- 
rary increases having been abolished at the same time, they appealed to 
their leaders—one of whom is undoubtedly a colored Communist— 
for advice.’’ 

The report also dealt with other labor situations which have devel- 
oped among their employees and the activities of ‘‘the radical element”’ 
which have ‘‘persisted in some very peculiar maneuvers.’’ The report 
points out, however, that most of the labor troubles have been solved for 
the present either through arbitration or written agreement. 





If you haven’t already done so, won’t you please send in your contribution to the 
Cooley Bust Fund? 





U. S. Chamber of Commerce Resolutions 


The United States Chamber of Commerce held its annual meeting 
in Washington last week, in the course of which it adopted some reso- 
lutions of interest to members, as follows: 


Federal Regulation of Transportation 


‘All interstate transportation for hire is affected with a public 
interest, and fairness to shippers as well as to competing carriers re- 
quires that all forms of such transportation should be under appro- 
priate regulation confined to assurance of fair rates, adequate service 
and public safety, but avoiding interference with functions of manage- 
ment. Ali such regulation should be under the Interstate Commerce 
Commission, with separate divisions to deal with different forms of 
transportation. In any reorganization of government agencies the In- 
terstate Commerce Commission should remain an independent body, re- 
porting directly to Congress. 

‘*All common carriers should be required to obtain certificates of 
public convenience and necessity and all contract carriers permits to 
operate. Operators of one form of transportation should not be barred 
by law from operating other forms when properly qualified by obtain- 
ing certificates or permits as required for other applicants. The Com- 
mission in fixing just and reasonable rates should be required to pre- 
serve the inherent advantages of each form of transportation and to 
consider effects on traffic movement, provision of efficient service at low- 
est consistent cost, and average return adequate in normal times to 
permit reasonable debt reduction and accumulation of proper reserves 
to assure stability. 

‘‘The Interstate Commerce Commission should be relieved of its 
duty to maintain a comprehensive plan of railroad consolidation. Con- 
solidation, through voluntary action of railroad companies should be 
encouraged. Consolidation or joint use of terminals and pooling of 
equipment and services should be developed through cooperation. 

**Simplification of rates should be worked out by transportation 
companies in cooperation with shippers and with the assistance of the 
Interstate Commerce Commission. Greater flexibility should be se- 
eured through due recognition of competitive and market conditions as 
well as distance or cost of service. Provision should be made for greater 
expedition of rate cases and reparation claims. 

*‘The undistributed profits tax should be made inapplicable to 
transportation enterprises regulated as to rates and charges and need- 
ing to reinvest substantial parts of their earnings in modernizing plant 
and equipment and to reduce indebtedness.”’ 

Another resolution adopted urged that ‘‘there should be a continu- 
ous program of grade crossing elimination, assessments against rail- 
roads recognizing the growth of highway use and relatively small bene- 
fits to the railroads under present conditions.’’ The resolution further 
provided that ‘‘the same considerations should determine the allocation 
of costs of grade crossing protection.”’ 
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Corporate Surtaz 


‘‘There is a growing accumulation of evidence that the tax on 
undistributed corporate earnings in its actual operation produces un- 
evenness in taxation, restricts normal business development, limits the 
growth of small enterprises, and retards increase in employment. 

“‘Tf this tax is to be retained, Congress should at once give con- 
sideration to alleviating some of the outstanding hardships and inequi- 
ties which are apparent. Alleviating measures should include allow- 
ances not now permissible for losses and reasonable reserves actually 
established to the end that taxable income and true income may corre- 
spond more closely; allowance for reasonable amounts actually ex- 
pended for improvements and necessary expansion ; amounts set aside to 
meet contractual obligations or restore depleted capital, and provisions 
to carry losses forward a reasonable number of years.”’ 





APPRAISAL OF INTERSTATE COMMERCE COMMISSION 


In an article appearing in the April, 1937, issue of the Yale Law 
Journal, entitled ‘‘The Interstate Commerce Commission: An Ap- 
praisal,’’ Professor I. L. Sharfman thus summarizes the main conclu- 
sions of his study of the Interstate Commerce Commission, which will 
soon be completed in five volumes, as follows: 

‘*First, the essence of private enterprise has been maintained de- 


spite the extensiveness of public control. 

*‘Second, the legislative structure embracing this extensive con- 
trol has been evolved by a prolonged process of trial and error, and re- 
flects actual needs convincingly established by the test of experience. 

‘‘Third, the exercise of the authority thus conferred has resulted 
in much’ fruitful accomplishment, but despite consistent adherence to 
the basic purpose of protecting and promoting the public interest this 
accomplishment has been realized through administrative policy domi- 
nated by a sense of realism and restraint. 

‘‘Fourth, the administrative method is indispensable to the sound 
and effective achievement of positive regulatory ends, and the processes 
employed, though constituting a departure from traditional legal ar- 
rangements, have safeguarded all essential rights and interests.’’ 

Ex-Interstate Commerce Commissioner Thomas F. Woodlock in a 
recent issue of The Wall Street Journal says of Professor Sharfman’s 
books : 

‘‘This writer has not read all of the volumes that have so far ap- 
peared, but he has fingered them sufficiently to be convinced of the 
industry, scholarship and impartiality that has gone into their making, 
and also of the author’s comprehension of the problems that have 
engaged the Commission’s attention during its half-century of life.”’ 





Have You Sent in Your Contribution to the Cooley Bust Fund? 
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LOADING AND HANDLING OF FIFTY-FOOT BOX AND 
AUTOMOBILE CARS 


The Car Service Division of the Association of American Railroads, 
pursuant to direction of the Board of Directors, has issued the following 
regulations applying to the loading and handling of fifty-foot box and 
automobile cars: 

‘*1, That Western owned cars locating in Eastern and Southern 
territory must be loaded only to Western territory, preferably the 
owner; otherwise returned empty in home route. 

**2. That Western owned cars locating in Western territory on 
other than owning line, must not be loaded to Eastern and South- 
eastern territory. 

‘*3. That Eastern and Southeastern owned cars locating in 
Western territory must be loaded only to Eastern and Southeastern 
territory, preferably the owner; otherwise returned empty in home 
route. 

‘‘4. That Eastern and Southeastern owned cars locating in East- 
ern and Southeastern territory on other than owning line must not be 
loaded to Western territory. 

‘**Hastern and Southern territory’ as used herein is defined as 
territory of Eastern, Allegheny, Pocahontas and Southern District roads; 
‘Western territory’ is defined as territory of Northwestern, Central 
Western and Southwestern District roads, in both instances as classified 
in Car Service Division reports.’’ 

Supplement No. 1 to this order reads as follows: 

‘‘Under the territorial definitions quoted in Car Service Division 
Order 31, dated March 26, the Illinois Central is classified as in Southern 
territory. Owing to the geographical distribution of Illinois Central 
Mileage, it will be understood that for the purposes of this Order the 
Illinois Central Railroad Cairo and North will be classified as in Western 
territory. 

‘Under the above definition it will be understood that Illinois 
Central fifty-foot box and automobile cars shall be interpreted as of 
Western ownership, with the further understanding that they may also 
be loaded to the home line at points South of Cairo.’’ 





NEW RAIL GROUP FORMED FOR SHIPPERS AND INVESTORS 


An organization known as the Conference of Shippers and In- 
vestors has been formed by officials of railroad shippers and rail in- 
vestors’ organizations for the purpose of coordinating action against 
legislation that would increase costs of railway operation. The members 
are acting in their individual capacities rather than in their official 
¢apacities, and contemplate keeping all interested groups informed as to 
their activities to combat both Federal and State regulation of railroads. 

The Directors of the Conference set forth their principles that 
sound policy in general dictates that no further arbitrary and expensive 
restrictions be placed upon the railroad industry, and specially expressed 
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disapproval of the enactment of proposed legislation designed to limit 
the length of trains, specify the number of employees per train crew, 
and establish the six-hour day for railroad employees with no reduction 
in pay. It was stated that the present condition of the railway industry 
will not permit any substantial increase in operating expenses without 
a corresponding increase in rates, and that an increase in rates would 
retard the economic recovery of the country and impair the ability of the 
carriers to meet competition. 

The Chairman of the Conference is William H. Day of The 
National Industrial Traffic League. Vice Chairmen are Homer S. Snow 
of the Associated Traffic Clubs; Ray F. Bohman of the New England 
Traffic League; F. A. Leffingwell of the Southwestern Industrial Traffic 
League; and A. W. Vogtle of the Southeastern Shippers’ Advisory 
Board. The Secretary-Treasurer is Robert E. Smith. 





UNITED STATES CHAMBER OF COMMERCE URGES AMENDMENT 
OF UNDISTRIBUTED PROFITS SURTAX PROVISIONS 


The President of the Chamber of Commerce of the United States 
has sent letters to the members of the Committee on Ways and Means 
of the House of Representatives and the Committee on Finance of the 
Senate, and to the Committees on Appropriations of both Houses, urging 
modification of the provisions of the Revenue Act of 1936 relating to 
surtax on undistributed corporate earnings. Corrective legislation to 
climinate the inequities and hardships of the present law was urged for 
this session of Congress. 





WALSH-HEALEY ACT RULINGS 


The United States Department of Labor has just released seventy- 
three rulings relating to the application of the Walsh-Healey Government 
Contracts Act. These rulings contain more detailed interpretations than 
are found in the Department’s regulations. They are in the form of 
questions and answers and are based upon inquiries received by the 
Department. 





UNITED STATES MARITIME COMMISSION 


On April 15th the Senate confirmed the appointees to the United 
States Maritime Commission nominated by President Roosevelt, as fol- 
lows: Rear Admiral Henry A. Wiley, retired, Rear Admiral Emory S$. 
Land, retired, Edward C. Moran, Jr., Thomas M. Woodward and Joseph 
P. Kennedy. Each of the new appointees has taken the oath of office, 
and the new Commission is now functioning. 





If you haven’t already done so, won’t you please send in your contribution to the 
Cooley Bust Fund? 
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MEDIATION BOARD ELECTIONS SUSTAINED 


The Supreme Court of the United States has refused to grant a writ 
of certiorari in a case which challenged a representation election con- 
ducted by the National Mediation Board on the Florida East Coast Rail- 
way. Following the election the Board certified the Brotherhood of 
Locomotive Firemen and Enginemen as the bargaining agency. The 
Brotherhood of Locomotive Engineers obtained an injunction against 
the certification of the Board on the grounds that the mediators excluded 
former employees of the Florida East Coast who were working on other 
railroads. The United States Cireuit Court of Appeals for the Fifth 
Cireuit reversed the District Court and held that the Mediation Board 
could interpret its own election rules so long as there was no conflict with 
the Railway Labor Act and no denial of constitutional rights. The re- 
fusal of the Supreme Court of the United States to review the case leaves 
the decision of the Circuit Court of Appeals effective. 


UNITED STATES CHAMBER OF COMMERCE TO CONSIDER 
REPEAL OF LONG-AND-SHORT-HAUL CLAUSE 


The proposal for the repeal of the long-and-short-haul clause of the 
Interstate Commerce Act was put to a referendum vote of members of 
the United States Chamber of Commerce on April 23rd. The proposition 


was brought forward in a report of the Chamber’s Committee on Trans- 
portation. 


EQUALIZATION OF FREIGHT RATES FROM SOUTH TO 
EASTERN POINTS 








Representatives from Alabama, Florida, Georgia, North Carolina, 
South Carolina and Tennessee held a conference in Washington on April 
27th with regard to the proposed equalization of freight rates from South 
to Eastern points. Another conference will be held in Atlanta on May 
10th at which time plans will be considered for the presentation of the 
matter to the Interstate Commerce Commission. 





BUREAU OF AIR COMMERCE REORGANIZATION 


The Bureau of Air Commerce of the Department of Commerce has 
been reorganized, and will hereafter consist of a Director and an As- 
sistant Director and seven Divisions covering airways engineering, air- 
ways operation, safety and planning, administration, information and 
statistics, certificate and inspection, regulations and enforcement. 


STATE UNEMPLOYMENT COMPENSATION LAWS 


The Social Security Board has announced its approval of the Un- 
employment Compensation Laws of Washington and North Dakota. Up 
to the present time forty-three States and the District of Columbia have 


om glamae Compensation Laws which have been approved by the 
rd. 








I. C. C. PRACTITIONERS’ JOURNAL 





CONTRIBUTORS TO COOLEY BUST FUND 


This Association is sponsoring a movement to present to the Inter. 
state Commerce Commission a bust of the Honorable Thomas McIntyre 
Cooley, the first Chairman of the Commission. 

Our membership has been asked to contribute to this fund, and out 
of a membership of 1,800 only 312 have responded. 50 non-members 
have contributed to the fund so far. 

It is the hope of those sponsoring this movement that a hearty 
response will be forthcoming. Less than one-half of the amount neces- 
sary to purchase an appropriate bust has been received. The names of 
those making contributions so far are published in this issue of the 
JOURNAL. Other lists will be printed from time to time. 

Please send in your contribution now. Make check payable to 
Clarence A. Miller, Treasurer and send to Association headquarters. 
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Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases. 


By Lawrence CHarree, Commerce Attorney, 
Illinois Central Railroad. 


Jurisdiction—Switch Connections. 


I. C. C. No. 27462, Wisconsin Power & Lighi Company v. Chicago 
& North Western Ry. Co. Et Al, Division 3. In the complaint a local 
carrier engaged to a slight extent in interstate commerce sought an order 
requiring the defendant, an interstate railroad, to permit the com- 
plainant to build a switch connection between its line and the line of the 
defendant at Sheboygan, Wisconsin, which would enable complainant 
to handle coal for its power plant over a route deemed more satisfae- 
tory than the existing route. The defendant contended that the Com- 
mission was without jurisdiction to require the construction of the 
switch connection because the complainant was not a lateral or branch 
line of railroad. Relying upon Alabama & V. Ry. Co. v. Jackson & E. 
Ry. Co., 271 U. S. 244, held, that the Commission had jurisdiction over 
the establishment of switch connections with or between carriers en- 
gaged in interstate commerce. 





Pleading and Practice. 


I. C. C. No. 27383, Kalamazoo Vegetable Parchment Company V. 
Chicago, Kalamazoo & Saginaw Railway Company, Et Al, Division 4 
The complaint filed in this proceeding alleged that the rates were 
excessive, unjust, and unreasonable. It contained a request for repara- 
tion together with a general prayer for further relief, but there was no 
specifie request for rates for the future. Relying upon Keuka Lake Ice 
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Co. v. Lehigh Valley R..Co., 172 I. C. C. 493, held, that the complaint 
considered in its entirety sought relief for the future although such 
relief was not specifically prayed and in spite of the fact that the Rules 
of Practice require that such relief be specifically prayed. 





Rates Based on Value. 


I. C. C. No. 27330, Chappel Brothers, Incorporated v. Alton Rail- 
road Company Et Al, Division 3. 

The defendants published certain reduced rates for application on 
horses fit for slaughter of value less than $5 per head. Higher rates ap- 
plied on horses of greater value irrespective of whether for slaughter or 
for use in the animated state. The complainant shipped horses of value 
greater than $5 per head for slaughtering purposes but made payment 
only on the basis of the lower rates. Complainant attacked the higher 
rates and prayed for waiver of outstanding undercharge. The lower 
rates on the low valued horses subsequently were cancelled. Held that 
the higher basis of rates was not unreasonable, that no undue prefer- 
ence or prejudice was created by basing rates on values, and that the 
rates assailed did not violate Section 20 (11) (the limitation of lia- 
bility provision) because the low rates were not designed to secure re- 
leased value for the purpose of limiting the liability of the carriers. 





Reparation—Arizona Grocery Case Principle Applied. 


I. C. C. No. 25296, Otis Gin & Warehouse Company Et Al v. Atchi- 
son, Topeka & Santa Fe Railway Company Et Al, Commission—Com- 
missioner Aitchison not participating. 

Effective September 8, 1933, the Commission prescribed a certain 
basis of rates on cottonseed oil in tank carloads from mountain-Pacific 
territory to destinations on the Pacific Coast. In a report entered July 
10, 1934, in another case the Commission prescribed lower rates from 
the same destinations to more distant points in southwestern territory. 
The rates from the intermediate mountain-Pacific origins were not before 
the Commission. Ultimately the rates from the intermediate points were 
reduced, but this reduction was not concurrent with the establishment of 
lower rates from southwestern territory. The complainants alleged that 
the failure to reduce the rates from the intermediate mountain-Pacific 
origins was an oversight on the part of the carriers, and they sought 
reparation. Held, that the principle announced in the Arizona Grocery 
Case prevented any award of reparation because of the continuance of 
the higher rates theretofore fixed by the Commission from the inter- 
mediate territory. 
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Reparation. 


I. C. C. No. 27551, Merom Gravel Company v. Illinois Central Rail 
road Company, Division 4. 

The defendant promised to make certain reductions in rates ef- 
fective on a specific date. Relying upon this promise the complainant 
entered into a contract which contemplated transportation on the basis 
of the reductions promised. The reductions were not made effective 
until some later date. Reparation was sought on the ground of the 
defendant’s failure to keep its promise. Relying upon Continental Oi 
Co. v. Atchison, T. & 8. F. Ry. Co., 188 I. C. C. 265, held, that, in the 
absence of proof that the applicable rate was unreasonable, no repara- 
tion would be awarded. 





Transit. 


I. C. C. No, 27139, G. B. Dryden, As Receiver of Chicago, Rock Island 
& Pacific Railway Company (Frank 0. Lowden, James E. Gorman, and 
Joseph B. Dleming, Trustees), et al, Division 2—Commissioner Splawn 
dissenting. 

By this complaint a transit arrangement was sought at Davenport, 
Iowa, to permit the movement of coiled rods into Davenport and the 
movement of wire products outbound. The rates on manufactured iron 
and steel articles from eastern territory to Western Trunk Line and 
Southwestern territories were substantially lower than the combination 
of the coiled rod rates from eastern points into Davenport and the wire 
and wire products rates to competitive destinations in Western Trunk 
Line and Southwestern territories. A transit arrangement on coiled 
rods was in effect at one time but was cancelled on June 30, 1931. Held 
that the non-application of transit at Davenport was not unreasonable. 
This decision is interesting primarily for its reiteration of the Com- 
mission’s consistent view that the establishment of transit should not be 
required except to remove unjust discrimination or undue prejudice, 
and, in very rare instances, to remove unreasonableness. 





Short Hauling—Long and Short Haul Clause—Reasonable Compen- 
sation No Justification For Excessive Circuity. 


I. & 8. 4256, Cast Iron Pipe from New Jersey Points to New Eng- 
land, Division 3—Commissioner McManamy dissenting. 

This proceeding concerned rates on cast iron pipe and fittings from 
Florence and Burlington, N. J., local points on the Pennsylvania, to 
. destinations in New York and New England on the Delaware & Hud- 
son and its connections. In Iron and Steel Articles, 155 I. C. C. 511, 
et seq., rates between points in official territory, including the points 
involved in this proceeding, were prescribed on a distance scale, the dis- 
tances to be measured over the shortest routes over which carload traffic 
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could be moved without transfer of lading. By an order in Krupp 
Foundry Co. v. Southern Ry. Co., 148 I. C. C. 743, et seq., a relation 
was prescribed between the rates on cast iron pipe and fittings from 
Florence and Burlington, N. J. and the rates on the same commodities 
from southern producing points. Fourth Section relief was granted in 
connection with the distance scale prescribed in Iron and Steel Articles, 
supra, limited to rates to the more distant points made not less than 
15 per cent of the scale rates for the distances via the relief routes. All 
of the tariff routes between the points here involved in connection with 
the D. & H. were so long as to make the applicable scale rates figured 
via the short line distances less than 75 per cent of the scale rates for 
the mileage over the circuitous D. & H. routes. Because it would short 
haul the D. & H. that line did not publish rates via less circuitous 
routes. In compliance with the Fourth Section Order a schedule was 
published canceling the scale rates to the points served by the D. & H. 
routes and providing higher fifth class rates. This was the schedule 
under suspension. The D. & H. contended that it could not be required 
to participate in the less circuitous routes which short hauled it. Held, 
that the provisions of Section 15 (4) of the Act (the short hauling pro- 
visions) do not apply where the routes which give carriers their long 
hauls are so circuitous as to be unreasonable. The schedule was required 
to be canceled with the warning that the Florence and Burlington ship- 
pers must not be denied the scale rates and the proper relation of their 
rates to the rates from the southern producing points, that the carriers 
must establish the scale rates via shorter routes which would comply 
with the Fourth Section Order. 

Relying upon Cement to New England Territory, 209 I. C. C. 682, 
the division also explained that the mere fact that the short line scale 
rates applied via the very circuitous routes of the D. & H. (66 to 298 per 
cent circuitous) were still reasonably compensatory did not justify the 
wasteful and uneconomical operation required by reason of the excessive 
eireuity. 





Through Rates and Joint Rates—Short Hauling. 


I. & 8. 4069, Routing Via Quanah, Acme & Pacific Railway Com- 
pany. Commission on reconsideration. Commissioner Miller concurring 
in part. Commissioners Tate and Mahaffie dissenting. Commissioner 
Splawn not participating. 

_This report constituted merely another phase in the extended liti- 
gation concerning routing via the Quanah, Acme & Pacific Railway Com- 
pany. Originally the same joint through rates on cottonseed applied 
over routes including the Quanah as applied over routes including com- 
peting carriers. Following the Docket 17000, Part 8, revision, the rates 
om cottonseed applicable over the routes embracing the Quanah were 
higher than the rates embracing competing routes. This was brought 
about by reason of the fact that the class rates, upon which the Docket 
17000, Part 8, cottonseed rates were based, applicable via routes em- 
bracing the Quanah were only combinations, which, necessarily, were 
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higher than the joint through class rates applicable via other routes, 
Ultimately the Commission required the establishment of the rates in 
effect via competing routes over all routes embracing the Quanah which 
had been in operation prior to the Docket 17000, Part 8, decision. It 
was suggested that the old routes be eliminated where the circuity was 
excessive. Somewhat later, the carriers published a cancellation of al] 
routes via the Quanah. These schedules were found not justified but 
the circuity limitations beyond which through routes in connection with 
the Quanah were not required were fixed. The Commission’s order was 
enjoined by court action because of the Commission’s failure to make 
any finding with respect to undue preference and prejudice and be- 
cause the Commission’s order resulted in the short hauling of certain 
carriers. The Commission’s proceeding was reopened upon a petition 
for reconsideration. Held, that Section 15 (4) (the short hauling pro. 
vision) does not supersede Sections 1 and 3, and that where cancella- 
tions of through routes or joint rates are proposed and the cancellation 
suspended the respondents must prove that the suspended schedules do 
not violate any section of the Act. Held, further, that the record did 
not show that the combination rates proposed for application over routes 
embracing the Quanah were unreasonable. Held, also, that Section 
3 (3) of the Act was violated in those instances in which the respon- 
dents had joint rates in effect via other through routes, whether or not 
preserving their long haul, when such routes were in excess of the cir- 
cuity limitations used in determining routes embracing the Quanah; 
and also where the respondents had joint rates in effect via other routes 
which were within the circuity limitations but which did not preserve to 
the respondents their long hauls. 





WANTED—SET OF INTERSTATE COMMERCE ACTS ANNOTATED 


One of our members is anxious to purchase a complete set of Inter- 
state Commerce Acts Annotated. The first five volumes are no longer 
available at the Government Printing Office. Therefore if you have a 
set which you wish to dispose of, or know of someone who has a set 
which he desires to sell, kindly communicate with the Executive 
Secretary. 





Have You Sent in Your Contribution to the Cooley Bust Fund? 
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